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HUD to PHAs: Prepare
for Funding Shortfalls &
Cut Operating Costs

A recent notice lays out a menu of cost-cutting
options grouped into three categories.

That’s the somber message HUD
sent to the nation’s roughly 3,300
PHAs in a Nov. 17, 2025, notice enti-
tled “Cost-Savings Measures in the
Housing Choice Voucher and Project
Based Voucher Programs” (PIH 2025-
28). The notice (which we’ll refer to
as “PIH 28”) outlines the cost-cutting
measures that PHAs may take to
reduce housing assistance payment

(HAP) expenses and prevent funding
shortfalls. Among the options: cutting
vouchers, raising minimum rent, turn-
ing away families seeking to move,
and, as a last resort, terminating the
HAP contracts of families with hous-
ing vouchers. Here’s a briefing of what
landlords and their managers need to
know about PIH 28.
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The 3 Cost-Cutting Categories
PIH 28 is a set of recommendations,

not mandates. PHAs have the discretion
to make their own decisions about what
costs to cut. But HUD “strongly recom-
mends” that PHAs avoid actions that
adversely impact families, such as raising
rents. PIH 28 lays out a menu of cost-cut-
ting options grouped into three categories:

HUD “STRONGLY
RECOMMENDS”
THAT PHAS
AVOID ACTIONS
THAT ADVERSELY
IMPACT
FAMILIES.

Category 1. Standard compliance
& program management practices.
Category 1 lists potential cost-saving
measures involving mandatory program
requirements “that, if used proactively,”
may help PHAs save money:

B Ensure that the payment standard used
to calculate the family share is based on
the lower of the voucher size for which
the family is eligible or the actual size of
the unit—for example, a single-member
household living in a three-bedroom
unit must have a zero- or one-bedroom,
rather than a three-bedroom payment
standard;

B Regularly monitor local market trends
and keep payment standard amounts
and schedule within the basic range of
90 to 110 percent of the applicable fair
market rents (FMR);
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B Review utility allowances more
frequently than the required once a year
to determine if they’re higher than the
typical cost;

B Ensure that the utility allowance used
to calculate the housing assistance pay-
ment for a tenant-based Housing Choice
Voucher (HCV) is appropriate for the
size of the unit the family leases;

B Use an area-wide, energy-efficient
utility allowance schedule for building
units that meets Leadership in Energy
and Environmental Design (LEED) or
ENERGY STAR standards;

B Base utility allowance payments on
actual flat fees charged by an owner for
utilities that are billed directly, provided
that the flat fee doesn’t exceed the
PHA’s utility allowance for the utilities
the fee covers;

B Determine whether the rent to owner
is reasonable compared to other com-
parable unassisted units and that it’s in
accordance with the HAP contract;

B If experiencing a shortfall, don’t initiate
new requests for proposals (RFPs) or
undertake new selection processes,
except for new Project Based Voucher
(PBV) Rental Assistance Demonstration
(RAD) developments;
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PIH 28 also addresses
another fly in the
ointment that PHAs that

initiate the recommended

cost-cutting measures
may encounter,
namely, the rights of
disabled individuals
affected by these
actions to “reasonable
accommodations”
under the Fair Housing
Act, Americans with
Disabilities Act, and
other federal laws.

PIH 28 reminds PHAs
that they don’t have to
grant accommodations
that would impose
undue financial

and administrative
burdens. When
denying a reasonable
accommodations
request, PHAs should
engage the family

in discussions to
explore alternative
accommodations that

would effectively address

the family’s disability-
related needs.

B Cancel current RFPs or selection pro-
cesses that haven’t yet come to fruition
if you lack the budget authority avail-
able to pay the HAP for PBV contract
units; and/or

B Comply with all applicable regulations
and requirements in determining PBV
rents to owners including the ban on
exceeding the rent requested by the
owner and on exceeding the reasonable
rent.

Category 2. Additional cost-cutting
actions. The controversial parts of PIH
28 are the additional cost-cutting mea-
sures that HUD recommends PHAs con-
sider, starting with the Category 2 actions
that can be taken without HUD approval:

B Reduce or stop issuing turnover vouch-
ers to new applicants;

B Increase the minimum rent up to $50
(or higher for Moving to Work (MTW)
PHAs with an approved MTW waiver
for a higher minimum rent increase);

B Stop absorbing new portable families
who want to move and elect to bill the
initial PHA as a cost-savings measure;
and/or

B Revise subsidy standards that exceed
minimum HUD requirements to reduce
voucher size eligibility, subject to the
requirement that HCV or PBV units
have at least one bedroom or living/
sleeping room per two people.

Category 3. Other cost-saving mea-
sures that HUD must approve. Cat-
egory 3 lists cost-cutting measures that,

unlike Category 2, require HUD approval:

B Under some circumstances, PHAs
without sufficient funding may deny
requests from families receiving tenant-
based assistance who want to move to
another location;

B Rescind vouchers issued to applicants
that haven’t yet resulted in an executed
HAP contract (although HUD says
that the PHA should work with HUD’s

shortfall prevention team (SPT) and
local HUD field office to minimize
the detrimental impact on affected
families);

B Seek a waiver to apply decreases in
payment standards provided for in the
HAP contract immediately to current
families, provided that the waiver
request includes the calculation the PHA
used to arrive at the projected shortfall
in funding and cost-savings measures
it’s taken or will take as part of the
required good cause justification; and/or

B Request approval to establish payment
standards below 90 percent of the appli-
cable FMR, which will be granted only
if the family share for more than 40 per-
cent of the PHA’s voucher participants
doesn’t exceed 30 percent of monthly
adjusted incomes (unless the approval
is required to prevent termination of
program participants).

The Nuclear Option:
Termination of Assistance

Of course, there’s no guarantee that
cutting new vouchers, rescinding previ-
ously issued vouchers, increasing min-
imum rent, turning away families who
want to move, and initiating the other
cost-cutting options PIH 28 lays out will
enable the PHA to get its funding shortfall
under control.

HUD reminds PHAS that, “as a last
resort,” they may terminate HAP con-
tracts for families with tenant-based
HCVs if they determine that funding
under the Consolidated Annual Contribu-
tions Contract (CACC) is “insufficient to
support continued assistance for families
in the program.” Of course, PHAs must
follow the applicable requirements for
termination of the HAP contract based on
insufficient funding. But it’s comforting
to know that HUD is reminding PHAs
that the nuclear option is there in case
they need it.
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YOUR CRIMINAL
RECORD-
CHECKING
PROCEDURES
MUST STILL
COMPLY WITH
FAIR HOUSING
LAWS.

How to Avoid Discrimination When
Rejecting Applicants Because
They Have a Criminal Record

We outline seven ways to avoid liability risk.

n Nov. 25,2026, HUD published a

letter (the “HUD Letter”) revoking
previous guidance advising landlords how
to perform criminal background checks on
rental applicants without committing dis-
crimination. The HUD Letter says that the
guidance was confusing and had a chilling
effect on criminal background checking and
other building security measures. In revok-
ing the guidance, HUD is assuring owners
that they can and must do what’s necessary
to keep their sites safe and free of crime
without fear of getting sued or investigated
for discrimination.

Unfortunately, it’s not as simple as
that. Revoking guidance doesn’t change
the law or the fact that criminal checks
and other security measures may still
run afoul of discrimination laws. Here’s
a look at the liability risk and the seven
things you can do to manage it.

What the Law Says

The federal Fair Housing Act (FHA)
makes it illegal to refuse to rent or deny
a person housing because of their race,
color, religion, sex, handicap (disabili-
ty), familial status, or national origin. It
doesn’t say anything about criminal his-
tory or background. However, statistics
show that African Americans and Hispan-
ics are arrested, convicted, and incarcerat-
ed at disproportionately higher rates than
whites.

Result: Courts have consistently ruled
that excluding rental applicants or tenants
just because they have a criminal record
may violate the FHA ban on racial and
national origin discrimination. Criminal

history or record is also a protected class
under some state and local fair housing
laws, including Connecticut, Illinois, and
the District of Columbia.

Impact of the HUD Letter

The guidance the HUD Letter revokes
recognized the fair housing liability risks
associated with criminal record screening
and explained what owners could do to
ensure compliance. That guidance is now
gone. The problem is that the underlying
liability risk remains. The HUD Letter
won’t stop states, municipalities, advo-
cacy organizations, and individuals from
suing owners who use criminal checks to
exclude minorities, whether deliberately
or inadvertently, for discrimination. And
when those cases go to court, the judges
will still rely on the same jurisprudence
it always has to determine the owner’s
liability.

7 Ways to Minimize
Liability Risk

Nobody is saying that you should
stop performing criminal background
checks. On the contrary, HUD regulations
expressly require federally assisted land-
lords to not admit persons who’ve been
convicted of certain offenses or pose a
danger to health or safety. The takeaway
is that you can’t lower your guard and
must continue to ensure that your crimi-
nal record-checking rules and procedures
comply with fair housing laws. Here are
seven ways to do that.
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ARREST
RECORDS DON'T
SHOW WHETHER
THE INDIVIDUAL
WAS CONVICTED
OR ACQUITTED.

1. Establish reasonable & nondis-
criminatory rental criteria. Owners
have every right to establish policies
governing who may live at their sites, as
long as those standards are fair, reason-
able, and nondiscriminatory—that is, they
apply equally to all applicants regardless
of race, color, etc. Such criteria include
protecting their property and tenants’
safety.

2. Establish reasonable, nondis-
criminatory protocols for criminal
record checks. Courts have long recog-
nized landlords’ rights to perform back-
ground screening to ensure applicants
meet their legitimate criteria. As the HUD
Letter notes, landlords have “broad dis-
cretion to screen for suitability of tenancy
or program participation for all relevant
circumstances, including a history of
criminal activity which would adversely
affect the health, safety, and peaceful
enjoyment of the property.” The principal
liability risk stems from the housing deci-
sions you make based on the results of
your screening.

3. Don’t impose a blanket ban on
applicants with a criminal record.
Rejecting a rental applicant because of

a criminal record may or may not be
illegal. It all depends on the crime and
circumstances involved. That’s why
implementing pre-determined, blanket
rules that treat all criminal activity the
same, such as automatically rejecting any
applicant with a criminal record, is highly
problematic.

4. Reject based on criminal convic-
tions, not arrests. In general, rejecting
on the basis of criminal record is justified
only when applicants have actually been
convicted of a crime; merely being arrest-
ed isn’t enough. An arrest, on its own, is
merely an accusation and doesn’t prove
that the person did anything wrong. Many
people who get arrested are acquitted;
others get their charges dropped and don’t

even go to trial. Because arrest records
don’t show whether the individual was
prosecuted, convicted, or acquitted of the
charges, relying on them isn’t reliable
basis for determining whether the individ-
ual poses a potential risk to safety, health,
and quiet enjoyment.

5. Distinguish between dangerous
& non-dangerous convictions. While
more significant than an arrest, a convic-
tion alone isn’t enough to show that an
individual poses a potential risk to safety,
health, or quiet enjoyment. So, it’s imper-
ative to distinguish between criminal
conduct that does and doesn’t rise to that
level. Factors to consider:

B Whether the individual was convicted of
a felony or misdemeanor;

B The type of felony the individual was
convicted of—attorneys suggest that
crimes posing a substantial risk to safe-
ty, health, and quiet enjoyment would
generally include illegal manufacture or
distribution (but not mere possession)
of drugs and other specified controlled
substances, sexual assaults, violent
crimes like homicide, assault and
battery, domestic violence, robbery and
false imprisonment, and crimes causing
significant damage to property like
arson or vandalism; and

B How long ago the felony was commit-
ted—based on court cases, seven years
is the unofficial window (exception:
according to attorneys, the one crime
that doesn’t have a shelf life is sexual
assault).

6. Apply your screening policy con-
sistently. Having legally sound screen-
ing criteria and procedures won’t help
if you apply them inconsistently. The
biggest danger is treating people with
comparable criminal histories differently
based on their race, national origin, etc.
Example: A federal court ordered a
Tennessee community and its property
management company to pay $42,250
in damages for selectively applying its
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policy of disqualifying people with fel-
ony convictions to minority applicants.
The evidence showed that the defendants
denied an African American applicant
because of his criminal record while
approving the applications of two white
applicants with similar and what should
have been disqualifying felony convic-
tions [U.S. v. Dyersburg Apartments, Ltd.,
(W.D. Tenn.), Aug. 13, 2019].

7. Establish criteria for termination
of assistance for criminal behavior.
In addition to criminal records checking,
the HUD Letter says that owners should

“continuously monitor for criminal activ-

ity and take steps to immediately act if
information is found that could result in
a termination of tenancy.” It recommends
establishing standards for termination of
assistance for households if individuals
within the households:

B Engage in illegal drug use or have a
pattern of drug use that threatens the
health, safety, or peaceful enjoyment of
the property;

B Have been convicted of production of
methamphetamine in federally assisted
housing;

B Engage in drug-related criminal activity;

B Engage in violent criminal behavior; or

B Are abusing alcohol.
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Daughter Wins Last Chance to
Prove She Inherited Her Mom's
Section 8 Voucher Rights

What Happened:

In 2016, the New York City Housing
Authority (NYCHA)-owned and managed
Ocean Bay public housing community
converted to semi-private ownership
under the Permanent Affordability Com-
mitment Together (PACT) program.
When a tenant who obtained a Section
8 project-based voucher (PBV) after the
conversion died, NYCHA sought to evict
her adoptive daughter who was living the
unit. While acknowledging not being the
tenant of record, the daughter claimed
that she had succeeded to her mother’s
voucher rights, which were attached to
the unit. NYCHA insisted that the PBV
rights were portable and that it had ported
the household’s Section 8 voucher to the
tenant’s son in Connecticut, leaving noth-
ing for the daughter to inherit.

Ruling:

The New York court issued an eviction
order but stayed its execution to give the
daughter a last chance to prove her suc-
cession claim.

Reasoning:

Under HUD regulations, for units
receiving federal project-based Section 8
benefits which remain subject to Section
8 subsidies after the household vacates
and must be re-rented, the tenancy is

so “intertwined” with the subsidy that
remaining occupants must prove their
eligibility to inherit the subsidy to inherit
the leasehold and avoid eviction. The
problem is that HUD Handbook rules
governing succession rights in these sit-
uations don’t apply to buildings enrolled
in the project-based Section 8 voucher
program, like Ocean Bay. Instead, HUD
leaves the PHA in charge of administering
the project discretion to set its own suc-
cession rules.

Not only did NYCHA establish succes-
sion rules in this case, it also had exclu-
sive jurisdiction over PBV succession
claims, including in the context of public
housing conversions under the PACT pro-
gram. Consequently, the court said it had
no authority to decide on the daughter’s
succession defense and issued an eviction.

However, what the court could and
did do was stay execution of the eviction
order for four months to give the daugh-
ter what she never got from NYCHA—a
fair chance to make out her succession
defense. And if she could prove that
NYCHA'’s decision to award the voucher
to the son unfairly stripped her of her suc-
cession rights, she’d be allowed to stay.

+ Ocean Bay RAD, LLC v. Camacho, 2025
N.Y. Misc. LEXIS 8835, 2025 NY Slip Op
25244, 2025 LX 529161
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If you missed any 2025 issues of the Insider, just log on to our website, Assisted-
Housinglnsider.com. There, you can download PDFs of past issues from our Archive or
click on the article titles below:
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